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This proceeding arises froma claimfor benefits under Title
IV of the Federal Coal Mne Health and Safety Act of 1969, 30
US. C 8 901 et seq. (the Act). Benefits are awarded to coa
mners who are totally disabled due to pneunobconi osis. Surviving
dependents  of coal mners whose deaths were caused by
pneunoconi osi s may al so recover benefits. Pneunpconiosis, commonly
known as bl ack lung, is a chronic dust disease of the |lungs arising
fromcoal mne enploynent. 20 C.F.R § 718.201.

On Cctober 30, 2000, | issued a Decision and O der awardi ng
benefits. | found that the instant duplicate claim was filed on
March 9, 1999; that the newy submtted evidence established
conpl i cat ed pneunoconi osis and thus a material change in condition
pursuant to 20 CF. R 8§ 725.309(d); and that due to the finding of
conpl i cat ed pneunoconi osi s, the claimant was entitled to i nvocation
of the

! Inthe prior claim Admnistrative Law Judge Vivian

Schreter-Murray ultimately found approximately thirty-eight years
of coal m ne enploynent, and sinple pneunbconi osis arising out of
coal m ne enploynent pursuant to 20 CF. R 88 718.202(a)(1), (4)
and 718.203(b), but that total disability was not established.
Atkins v. Westnorel and Coal Co., 95-BLA-00764 (Sep. 10,

1996) (unpub.). That decision was affirned by the Benefits Review
Board. Atkins v. Westnorel and Coal Co., BRB No. 97-0194 ( Sep.

29, 1997) (unpub.).



8718.304 irrebutable presunption of total disability due to
pneunoconi osis. Benefits were therefore awarded begi nning March 1,
1999 with augnentation for one dependent. Atkins v. Weéstnorel and
Coal Conpany, 2000-BLA-348 (CQct. 30, 2000) (unpub.).

The enpl oyer appeal ed that award to the Benefits Revi ew Board.
On January 18, 2002, the Board issued its Decision and O der
affirmng in part, vacating in part, and remanding the case for
further consideration consistent with its opinion. The Board
Adm ni strati ve Appeal s Judge Regina C. MG anery di ssenting, found
the followng errors in the decision awarding benefits: (1) the
rationale for crediting Dr. Deponte's x-ray interpretation over the
interpretations of other doctors allegedly was not adequately
explained; (2) the decision to credit the findings of |[|arge
opacities over contrary opinions allegedly was not adequately
explained; and (3) | substituted nmy own opinion for that of
physicians when | found irrelevant opinions of no conplicated
pneunoconi osi s based upon a finding of no disabling respiratory
i npai r ment .

By Order dated April 15, 2002, | gave the parties thirty days
to file conmments as each deened appropriate in light of the issues
rai sed by the remand. (April 15, 2002 Order Granting Tine to File
Comments). Neither party filed coments.

Medi cal Evi dence

The earliest x-ray in the record is that of March 28, 1983.
It was read by a physician on behalf of the U S. Departnent of
Heal th & Hunman Services. He found Category 1 pneunoconiosis. The
claimant was notified by the U S. Dept. of Labor that due to that
readi ng he had "enough pneunoconi osis to be eligible for the option
to work in a |low dust area of a mne."

The next x-ray was taken on March 19, 1986. Dr. Janes Castle
read it as 1/0, r, 3 zones. Dr. Kirk Hi ppensteel read it as 1/1,
r/q, 4 zones. Dr. Paul S. \Weeler read it as 0/1, q, 2 zones, and
noted that "[t]his case is probably all healed [tuberculosis]

because it is unilateral. Scattered calcified granulomata."” Dr.
Wlliam W Scott, Jr., found "[f]ocus of nodules rt. upper |ung
conpatible with Tb - unknown activity or histo. Doubt
pneunoconi osis due to distribution.” Dr. Bruce Stewart read t he x-

ray as 1/0, r/qg, 4 zones. Although he rated the filmaquality as 1
(highest), he noted that "[p]oor inspiration accentuates |ung
mar ki ngs. "

An x-ray was then taken on January 5, 1994. Dr. S K
Par ant haman rated it as quality 1 and found 1/1, g, 6 zones, ax
(coal escence). Dr. Paranthaman al so exam ned the clai mant on that
day and di agnosed coal workers' pneunopconi osis based on the x-ray
reading. Dr. Paul Francke, Jr., rated the x-ray quality as 2 and
found 1/1, u/qgq, 3 zones. However, Drs. Jerone F. Wot, Ralph T.
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Shi pley, and Harold B. Spitz all found this x-ray unreadable for
t he presence or absence of pneunobconi osis.

The next x-ray was obtai ned on Septenber 12, 1994 in rel ation
to Dr. Abdul K. Dahhan's exam nation of the claimant. Dr. Dahhan
read the x-ray as 1/1, and concluded there was radiological
evidence of sinple coal workers' pneunoconiosis, a finding he
reiterated in his 1995 deposition. Dr. Wot's reading of the
Septenber 12th x-ray was

no evidence of coal worker's pneunoconi osis. Thi s
patient shows calcified granulomata within the right
second anterior interspace from old histoplasnosis or

tuberculosis. In addition, there are a few "q" and "t"
Size opacities just above this area but the degree of
profusion is not nore than 0/ 1. 0/1 is a negative

di agnosi s for coal worker's pneunoconi osis and these are
likely related to the granul omatous change descri bed
above.

Dr. Shipley found "[n]o pleural or parenchymal evidence of
pneunoconi osis. Focal opacity in the right upper zone, likely the
result of heal ed granul omat ous di sease. However, conparison with
any previous or subsequent films is recommended to rule out an
active process such as tuberculosis or lung cancer." Dr. Spitz
stated "[n]o evidence of pneunobconiosis. Linear fibrotic strands
inthe right md-lung field."

The x-ray of April 19, 1999 was read by Dr. Spitz as show ng
"[n] o evidence of coal worker's pneunoconiosis. The are (sic) of
di sease in the right upper |obe could be on the basis of previous
gr anul omat ous di sease, but neopl asmcannot be excl uded. Conparison
should be nmake wth old studies.” Dr. Cristopher A Meyer's
readi ng of the same x-ray was "[n]o radiographic evidence of coal
wor ker' s pneunpconi osis. 2cmopacity in the right upper [ung zone.
This finding my be post-inflanmmtory, related to previous
gr anul omat ous di sease, although neoplasmin this location is not
excl uded. Conparison with old film or chest CT scan is
recommended for further evaluation.” Dr. Young Kimfound "[f]ocal
irregular densities in the rt upper |obe, probably old
gr anul omat ous changes but without old films, possibility of |ung
nodul e (cancer) cannot be excl uded. Suggest CT evaluation for
better details of lesion.” Dr. Wieeler's reading was "2.5 cm nass
| ateral portion RUL or superior segnment RLL with few |inear scars
extending laterally to chest wall and nedially toward hilum
conpati ble with granul omat ous di sease or possi bl e cancer. Conpare
to old films or get CT scan to see if mass is calcified. No
evidence of silicosis or CWP." Dr. Scott's reading was "[ p]robable
scar due to healed Tbh RUL. However, cannot exclude cancer. Advise
CT to further evaluate unless old radiographs are available
docunenting no change over several years." Dr. Peter J. Barrett
read the x-ray as 1/1, g/p, 6 zones, large opacity A, rule out mass
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RUL (ca). Dr. M Ranavaya's reading was 1/0, p, 6 zones; large
opacity A, rule out other pathology; CT scan recommended. Dr .
Dom ni ¢ Gazi ano' s readi ng was 0/0; |lesion right apex, old scarring;
need to rule out carcinoma. Dr. Manu Patel found "[p]/p opacities
of 1/1 profusion affect all lung zones associated with a round
mass, 2 cm in dianeter, in the right upper lung zone, likely
representing Cat egory A | ar ge opacity of conpl i cat ed
pneunoconi osi s, neoplasia not clearly excluded. Conparison with
previ ous exam nation is crucial.” Dr. Donald L. Rasmussen, who
exam ned the claimant, obtained Dr. Patel's reading in regards to
that exam nation. Dr. Rasnmussen concl uded that:

The patient has a significant history of exposure to
coal m ne  dust with known x-ray evidence of
pneunoconi 0osi s since at | east 1983. He now has evi dence
of conplicat ed pneunoconi osis, Category A. Mlignancy is
somewhat unlikely in a |ifelong non-snoker.

Wiile this patient's coal m ne dust exposure has
produced no neasurable | oss of function, he does appear
to have conplicated coal workers' pneunbconi osis. The
pati ent and his personal physician were infornmed of the
need for conparison of x-rays and close radiographic
fol |l ow up.

The next x-ray was taken on May 3, 1999. Dr. Weeler read it
as show ng "[a] ngular 3 mscar or mass in lower |ateral portion RUL
with fewlinear scars extending to |l ateral pleura and few adj acent
smal |l nodules and scars conpatible with TB unknown activity,
probably healed, but | can't r/o tunor. Conpare to old filns or

get CT scan for better evaluation. ... No evidence of silicosis
or CW." Dr. Scott's reading was "[f]ocal scar, infiltrate, or
mass lateral right wupper |ung. Tb or healed tb are Ilikely
possibilities. Cannot r/o cancer. Advise CT and conparison to old
studies.”" Dr. Kims reading was "[a] focal increased density or

infiltrate in the rt upper |obe laterally suggestive of
gr anul omat ous process such as Thc, unknown activity and cannot rule
out small mass. Recommend CT." Dr. Wot stated that "[t]here is
no evi dence of coal worker's pneunpconiosis. There is an area of
infiltrate wwthin the right upper lung field in the region of the
first and second anterior interspaces laterally, which is not
rel ated to coal dust exposure. The etiol ogy cannot be determ ned.
This may represent a manifestation of an active inflamuatory
process, not excluding pulnonary tuberculosis and less likely
mal i gnancy. ... This patient should be referred to his private
physi cian for further evaluation.” Dr. Shipley found "[n]o pleural
or parenchymal evidence of coal worker's pneunoconi osis. Ri ght
upper | obe opacity is of uncertain etiology. This may represent

pneunoni a. Conparison with prior or subsequent radiographs is
recommended.” Dr. Kathleen A DePonte read the x-ray as 0/1, p/s,
6 zones; "2 x 1 cm opacity in rt upper |obe my represent

conpl i cated pneunbconi 0sis or scarring or carcinona. Conpari son
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with old filns is recommended. "

Dr. DePonte then read a series of x-rays on May 18, 1999. She
stated that "[t]he opacity at the right lung apex noted on the
study of 05/03/99 was present on the previous exam nations of
01/ 22/ 96 and 12/03/97. No significant change is appreciated. The
stability of this abnormality is consistent wwth a beni gn process
and likely represents a congl onerate nmass of pneunpbconi osis."”

Dr. Enory H Robinette, exam ned the cl ai mant, obtai ned the x-
ray of August 17, 1999. Dr. Richard Mullens, the first one to read
it, found "[1]Il] defined parenchymal densities in the right upper
| obe of wuncertain chronicity. This could represent chronic
interstitial disease with parenchymal scarring, however, a acute
infiltrate should al so be considered. There are no previous filns
avai l abl e for conparison.” Dr. Robinette then read the x-ray as
showi ng conplicated coal workers' pneunbconiosis with a profusion
abnormality of 2/2, predom nant Qopacities with a Category A nass
measuring 2.4 x 1.3 cm Dr. Weel er's subsequent reading was
"[oljval mass or infiltrate in lateral portion RUL measuring
approximately 4x2 cm and probable subtle nodular infiltrate in
lower lateral right apex and lateral subapical portion RUL
conpatible with pneunonia or Tb but | can't r/o tunor/suggest CT

scan. ... No evidence of silicosis or CAP." Dr. Scott's reading
was "[minimal infiltrate and/or fibrosis RUL: consider Tb,
pneunonia."” Dr. Carl B. Binns stated that "[wjhile there are sone
smal | opacities present, the profusion level of O0/1 is not
di agnostic of occupational disease. There is a questionable
infiltrate versus fibrosis or artefact seen overlying the right
upper | obe region. Cdinical correlationis recomended.” He noted

pneunoni a as the questionable infiltrate. Dr. R K Gogineni found
"[mMild increased interstitial |ung markings not conclusive of
pneunoconi osis. There is, however, a parenchymal abnormality in
the right upper lung. Although this my be related to infiltrate
or scarring neoplastic process cannot be excluded. c i ni cal
correl ati on advi sed. Foll ow up recomended.” Dr. J. Baek's
reading was "[n]onspecific interstitial changes which are
i nconclusive for the presence of occupational pneunbconiosis.
Pat chy increased density identified in the right upper |ung zone.
Short termfollow up exam nation verses CT scan may be hel pful ."

The next x-ray was obtai ned on Septenber 28, 1999 in rel ation
to Dr. Dahhan's exam nation of the claimant. Dr. Dahhan read the
x-ray as 0/0. In his conclusion, which took into consideration
ot her nedi cal records including his previous exam nation, he found
"radi ol ogi cal findings equivocal for the diagnosis of sinple coal
wor kers' pneunoconi osi s. " Dr. Wheel er read the Septenber 28th x-
ray as showing a "2-2.5 cmirregular mass or infiltrate in | ateral
portion RUL between anterior ribes-2-3 with few adjacent |inear
scars and few tiny nodules or scars in |ateral subapical portion
RUL conpatible wth TB unknown activity. Suggest CT scan for
better evaluation because this could also be cancer. ... No
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evidence of silicosis or OCW." Dr. Scott's reading was
"[i]nfiltrate peripheral right upper |ung: probable Tb, possibly
active." Dr. Wot stated that "[t]here is no evidence of coal
wor ker' s pneunoconi osis. There are changes in the right first and
second anterior interspaces consistent wth a post-inflanmatory
process, possibly even an active inflamuatory process, although
this appears to be nore the residual of previous changes.” Dr.
Kims reading was "[f]ocal infiltrates in the rt upper |obe
probabl e Tb unknown activity."

Dr. Gegory J. Fino reviewed nedical records including the x-
ray readi ngs by others. He did not read any of the x-rays hinself.
In his first report of April 28, 1995 he assuned sinple coa
wor kers' pneunoconi osi s was present based on the divergent x-ray
r eadi ng. However, Dr. Fino did not address whether a nmass, or
sonething like a mass, was present in the claimnt's |ung. He
sinply stated that conplicated pneunbconiosis was not present
because if it was, at |east one of the foll ow ng woul d be expect ed:

1. Changes on the chest x-ray suggesting distortion of
the chest cavity, such as hilar retraction or subpl eural
enphysensa.

2. Evi dence of sone abnormality on the lung function
studi es, either obstruction or restriction.

3. Reduced | ung vol unes.
4. A reduction in the diffusing capacity.
5. Adrop in the pO2 wth exercise.

Dr. James R Castle reviewed nedi cal records and opi ned on May
2, 1995 that:

Radi ographically there was sonme divergence of
opi ni on between a nunber of B-readers. It was felt that
one filmwas unreadable by a nunber of noted B-readers
and this sane filmwas felt to be mnimally positive by
two other individuals. The individuals that felt the
filmwas positive for pneunoconi osis gave the quality of
the filmcategory 1 and category 2. Three of the noted
B-readers felt that this filmwas unreadable. A second
Xx-ray was noted by three noted B-readers to be entirely
negati ve for pneunoconiosis, while one other B-reader
i.e. Dr. Dahhan, felt that the film showed m ninal
evi dence of pneunoconiosis. Therefore, it would be ny
opinion after reviewing all the data, that the fil mwas
very likely negative for pneunopconi osis.

After another review in 2000, Dr. Castle stated that:
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Once again, the radiographic evidence is sonmewhat
vari able in that several radiol ogi sts and B-readers have
found evi dence of sinple coal workers' pneunopconi osi s and
a large opacity Ain the right upper lung zone. The film
that | personally reviewed did not show evi dence of any
par enchymal abnornmalities consistent with pneunoconi osi s.
There was an infiltrate in the right upper |lung zone,
which in ny opinion, did not represent a |arge opacity
but was nore consistent with an inflammatory process.
Therefore, it is ny opinion that the x-ray does not show
radi ographic evidence of conplicated or sinple coal
wor kers' pneunopconi 0si S.

At his deposition on May 22, 2000, Dr. Wot testified that:

[When you look at an x-ray which you are trying to
determne is a change fromnormal, what you are trying to
do is find the earliest change that you possibly can.
Since everybody is different, recogni zing m nor changes
i's much easier when you have a whole series of filnms on
a patient than when you have a single film on an
outpatient. And there is an adage which we teach the
residents, and that is, "The answer is in the envel ope."
And that neans that what you nust do is you nust | ook at
all the old filnms inrelation to the study that you are
currently | ooki ng at, because what you are | ooking for is
sonet hi ng whi ch may be so m nor that given onits own you
may not necessarily recognize it. So any tinme that you
have the opportunity, you read a series of x-rays rather
than a single x-ray in order to nmake the determ nation
whether it's normal or abnornmal.

Dr. Wot also testified that coal workers' pneunpconi osis "begins
in the upper lung fields, nore often on the right than on the left.
| f the di sease process becones nore severe, it will progress down
the lung, so it goes down the chest rather than up." As to
conpl i cated pneunoconi osis, he stated that "[t] hese are masses of
fibrosis which occur nore often in the upper lung fields, again,
not infrequently symetrical.” On his review of the five x-rays
from1994 t hrough 1999, he felt that the changes in the right upper
| obe were probably old pul nonary tubercul osis.

Dr. Thonmas M Jarboe perfornmed a nedical record review on May
8, 2000. He stated that:

Wthin reasonable nedical probability and/or
certainty, | feel there is sufficient radiographic
evidence to justify a diagnosis of coal worker's
pneunoconi osis with respect to M. Atkins. There has
been a wi de range of interpretations of M. Atkins' chest
X-rays. Early on, nearly all of them were read as
positive for sinple coal worker's pneunoconi osis. Even
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now, sonme of the reviewers describe snmall nodules in the
right upper |lobe which they have ascribed to
granul omat ous di sease but go on to read the x-ray as
negative (0/0). It is my reasoned opinion that there is
adequat e radi ographic evidence to nake a diagnosis of
sinple coal worker's pneunobconi osi s.

Much di sputed is the question of whether or not M.
At kins has conplicated pneunoconi osis. | do not feel
that the evidence presented is adequate to allow a
di agnosi s of conplicated pneunbconi osis. For exanpl e,
Dr. Robinette read the x-ray of 8/ 30/99 as Category 2/ 2A
On the ot her hand, Dr. Mill ens who was not reviewing this
same x-ray for the presence of (sic) absence of
pneunoconi osis only described ill-defined parenchynal
densities in the right upper |obe. He does not describe
a specific mass. Furthernore, regarding the x-ray of Dr.
Wheel er describes a 2.5 cm nass in the right upper | obe.
However other observers describe it as an "infiltrate".
(Drs. Scott and Kim. Thus | feel the radiographc
evi dence of conplicated pneunoconiosis is not firm Thus
| am left to conclude that M. Atkins has evidence of
sinpl e and not conplicated pneunbconi osi s.

At his deposition on May 25, 2000, Dr. Dahhan testified that
he reviewed three x-rays from 1994-99. He di agnosed sinple coa
wor kers' pneunoconiosis. He did not find any |arge opacity, not
even a possible |arge granul ona. The abnormality he found was
enl argenent of the heart.

In his report of April 24, 1995, Dr. Shawn Chillag concl uded
that there was not sufficient evidence to justify diagnosis of CWP.
He expl ai ned that:

There are two reports on an X-ray from January 5,
1994 t hat pneunobconiosis is present. Both of these were
fromB readers. There are three reports that these X-
rays wer e unreadabl e by radi ol ogi sts at the University of
Ci nci nnati School of Medicine which was a participant in
t he devel opnent of t he current i nternationa
cl assification of occupational pneunoconiosis. Thereis
one report fromSeptenber 12, 1994 t hat pneunbconi osis i s

present. Three are three reports fromthis sanme film
t hat pneunoconiosis is not present with all of these
being B readers. These are radiologists at the

University of Cincinnati School of Medicine.
In his March 3, 2000 report, Dr. Chillag stated that:
| find it difficult to reconcile sonme of these
reports without seeing the x-rays whi ch woul d probably be
very hel pful. There are sone particul ar areas that nmake
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me believe that this is not sinple coal worker's
pneunoconi osis or that it is certainly not conplicated
pneunoconi 0si S. Dr. Dahhan changes his interpretation
froma positive report to a negative report for sinple
coal worker's pneunbconi 0Sis. This is not consistent
with the natural history of sinple coal worker's

pneunoconi osi S. The profusion is usually advanced in
those individuals who have sinple <coal worker's
pneunoconi 0si s and t hen devel op conpl i cat ed

pneunoconi osis. This is not described by those who felt
that sinple and conpli cated pneunoconi osis were present.
Additionally, there seens to be a rapid evolution of this
ri ght upper | obe lesion froma greater extent to a |l esser
extent that woul d be nost consistent with an inflammatory
| esi on.

In his May 4, 2000 deposition, Dr. \Weeler testified that he
read four x-rays, those of March 19, 1986, April 19, 1999, My 3,
1999, and Septenber 28, 1999. He testified that the difference
bet ween the 1986 x-ray and those of 1999 was the devel opnent of the
mass in the right upper [lung. He stated that the mass was
conpati ble with granul omat ous di sease or possibly cancer. Because
t he mass was stabl e, and surrounded by unil ateral changes, he felt
wi th a high degree of certainty that it was granul omat ous di sease",
nanmely tuberculosis. Dr. Wheeler further testified that "I think
it's very unlikely that this could be a pneunoconi osis of any sort.
Bilaterality is one of the hallmarks of any pneunpbconiosis." He
also testified that "[i]t's granul omatous disease until proven
ot herwi se. "

As set forth in ny previous Decision and Order the
qualifications of the physicians are: Aycoth, B-reader; Baek, B-
reader, board-certified radiologist (BCR); Binns, B-reader, BCR
Burrett, B-reader, BCR, Cappiello, B-reader, BCR Castle, B-reader,
board-certified pul nonologist (BCP); DePonte, B-reader, BCR
Francke, B-reader, BCR, Cogi neni, B-reader, BCR, Gazi ano, B-reader
BCP; Hi ppensteel, B-reader, BCP, Kim B-reader, BCR, Meyers, B-
reader, BCR;, Millens, none known; Parant haman, B-reader; Patel, B-
reader, BCR, Ranavaya, B-reader; Robinette, B-reader, BCP; Scott,
B-reader, BCR, Shipley, B-reader, BCR, Spitz, B-reader, BCR
Stewart, B-reader, BCP; Weel er, B-reader, BCR and Wot, B-reader,
BCR

Di scussi on

My review of the physicians's opinions indicates that there
have been four di sease processes cited as possi bl e expl anations for
t he changes in the claimant's right upper lung, described as either
scarring, an infiltrate, or a mass, but a large abnormality
nonet hel ess: (1) granuloma - possibly histoplasnosis, but nost
i kely tuberculosis; (2) pneunonia; (3) cancer (neoplasn); or (4)
conpl i cated pneunoconiosis (large opacity A).
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As to the possibility of tuberculosis, |I found in nmy previous
Deci sion and Order that:

[T]here [is not] any indication in the record that the
Claimant has ever wundergone tuberculosis tests or
ot herwi se has a history of having tubercul osis. Although
Dr. \Wheeler seens certain that the abnormality is not
conplicated pneunobconiosis, he bases this on the fact
that the opacity is only in the right upper |obe whereas

conplicated pneunpbconiosis is always symetri cal. Dr .
Wot's testinony, however, indicates this is not
necessarily the case although it often is.
| herein adopt that finding, but wll address it further as
instructed by the Board on this remand.
As to the possibility of pneunonia, | find that the evidence
does not weigh in favor of such, as none of the exam ning
physicians cane to a diagnose of pneunonia. Further, the

radi ol ogi sts who perfornmed serial x-ray reviews found the |arge
abnormality to be consistently present, which appears to go agai nst
an acute inflammtory process or infiltrate, as none of them cane
to a conclusion of pneunonia or even possible pneunonia. Those
serial x-ray reviews al so concluded that cancer was unlikely, given
the stability of the large abnormality.

The Board next remanded for consideration of issues relating
to gr anul omat ous di sease/tubercul osi s ver sus conpl i cat ed
pneunoconi osi S.

(1) The Board found that | did not adequately explain ny
rationale for crediting Dr. DePonte's x-ray interpretation over the
interpretations of other doctors. On re-review of the record, |
again find Dr. DePonte's opinion entitled to greatest weight.

The evidence, cited and fully discussed in ny prior decision
in this matter, shows that a claimant's condition can best be
di agnosed, absent a CT scan, by having a qualified radiologist
conpare a series of x-rays. Drs. DePonte, Wot and Weel er, al
qualified as B-readers and board-certified radiologists, read a
series of x-rays. They did not rely on other physicians'
interpretations (which turned out to be confusing for sone of the
revi ewi ng physicians), but |ooked at the x-rays thensel ves. Dr.
DePonte' s opi nion  wei ghs in the favor of conplicated
pneunoconiosis; Drs. Wot's and Weeler's in favor of old
gr anul omat ous di sease or tubercul osis. However, of these three
physi ci ans, Dr. DePonte was the only one to review sinultaneously
the series of x-rays. | do not denigrate the intellectual prowess
possessed by Drs. Wot and Weel er as evi denced by their inpressive
credentials in this record when | observe that their nenories of
Claimant’s past x-rays is a less reliable basis for determ ning
what a series of x-rays may reveal than Dr. DePonte's sinultaneous
review of the actual x-ray in the series. | therefore find Dr.
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DePonte’ s opi nion the nore persuasive evidence in this regard.

(2) The Board found that | erred by not adequately expl ai ni ng
nmy decisionto credit the findings of |arge opacities over contrary
opinions. As | stated in ny previous Decision and O der:

[Qnethingis certain. There has been an abnormality in
the right upper lobe of the Claimnt's chest since at
| east March of 1986. There are Board certified
radi ol ogi st and B-readers who have called this category
A. There are others, whose qualifications also include
faculty positions, who decline to identify the

abnormality as conplicated pneunobconi osis. They have
indicated that it represents healed or active
granul omat ous di sease, tuberculosis or possibly even
cancer.

| correct that statenment as the record shows that the earliest x-
ray interpreted as show ng an abnormality in the right upper |obe
was the Septenber 1994 x-ray, which Dr. Shipley read as show ng a
focal opacity. Dr. DePonte's report indicates that the opacity
seen in 1999 was the sane as that on the January 22, 1996 x-ray.
The cl ai mant ceased his coal mne enploynent in 1993.

Wi |l e Dr. Dahhan concl uded t hat there was no | arge abnormality
at all inthe claimant's right upper lung, he is the only physician
who cane to that opinion upon review of the claimnt's post-1994 x-
rays. | find his opinion outweighed by all of the other physicians
who noticed that sonething was wong with the claimant's right
upper | ung.

Wil e the physicians differed in term nol ogy, as discussed
under (1) above, the record shows that the change is classifiable
as a pneunoconi osis large opacity A. As indicated in Dr. Jarboe's
report, whether changes were classified by a reader as consi stent
wi th sinple and conpli cat ed pneunoconi osi s depended on what process
the reader felt was occurring in the | ungs, not whet her the changes
coul d have been classified as consistent with pneunoconi osis. He
i ndi cated so much with his statenent about readi ngs of 0/0 despite
findi ngs of granul omat ous di sease nodul es. Al so, as apparent from
Dr. Wheel er's deposition testinony, his overriding concern was that
the changes he saw were not bilateral. Yet, the classification
schene all ows the reader to indicate that the changes occur in only
one to six of the |obes. Wen Dr. Weeler read the March 19, 1986
x-ray, he read it as 0/1, q, 2 zones, even though he noted that he
felt the changes were due to granul omat ous di sease.

Moreover, the regulations and the applicable classification
system do not depend upon either an etiology assessnent or
bilateral opacities before a «classification of conplicated
pneunoconi osis may be rendered. On bal ance then, the record
establishes the presence of a |large abnormality in the claimant's
ri ght upper |obe, which is classifiable as pneunoconiosis, |arge
opacity, category A
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(3) The Board found that | substituted ny own opinion for
that of physicians when | found irrelevant opinions of no
conplicated pneunoconi osis based upon a finding of no disabling
respiratory inpairment. It is respectfully submtted that the Board
m sreads both the decision and the applicable regulation.

Section 718.304(a) specifically provides that when x-ray
evi dence reveal s one or nore opacities of 1 centinmeter or nore an
“irrebuttable presunption” is invoked that the Caimant is totally
di sabled. As | pointed out in ny previous Decision and Order, the
Act and case | aw focuses on the size of the mass(es) seen either on
X-ray or in tissue. This record does not contain any biopsy
evi dence. The x-rays, however, do reveal an opacity which satisfies
the size requirenent sufficient to support the existence of
conplicated pneunoconiosis wthin the neaning of 8718.304(a).
Al though 8§718.304(c) wuld allow a <claimant to establish
conpl i cated pneunoconi osis through other neans in the absence of
any x-ray or tissue evidence, nothing in 8§ 718.304 requires a
cl ai mant to show that he has a pul nonary or respiratory inpairment.

Consequently, when the irrebuttabl e presunption is invoked by
x-ray, the Board fails to explain howit may be rebutted by nedi cal
opi nion evidence that Caimant is not totally disabled. Under the
appl i cabl e regul ati ons, the question is not, as the Board all eges,
a problem of an ALJ substituting his opinion for that of a
physician, but rather it is the Board’ s willingness, contrary to
Eastern Associated Coal Corp. v. Drector, 220 F.3d 250, 258(4th
Cir. 2000), to allow a physician to substitute his opinion for a
regulatory classification system and a statutorily inposed
irrebutable presunption. Indeed, | recognized and found in ny
previ ous Decision and Order, that the evidence does not establish
disability. The nost the clainmant appears to have is sone mld
obstructi on.

Should the Board continue to hold to view that evidence
relating to the degree of inpairnment is relevant to refute the x-
ray classification systemset forth in the regulations or to rebut
the heretofore irrebuttabl e presunption established by x-ray under
Section 718 304, further anal ytical guidance fromthe Board will be
needed setting forth the factors the Board deens appropriate in
accepting a nedical opinion assessing the degree of disability as
refutation of the regulations or rebuttal of what the regul ations
describe as an irrebuttabl e presunption.

For all of the foregoing reasons, a Decision and Order
awar di ng benefits will again be entered.

ORDER

The Enployer is ORDERED to pay benefits as set forth in the
Cct ober 30, 2000 Decision and Order entered in this matter.
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i T,

STUART A. LEVIN

Adm ni strative Law Judge

Initially Signed: August 20,

2002

(Failure of OALJ DVS Signature

application conputer program
Required:)
2" Signature: August 22, 2002

NOTI CE OF APPEAL RI GHTS: Pursuant to 20 C.F. R 725.481, any party
dissatisfied wth this Decision and Order may appeal it to the
Benefits Review Board within 30 (thirty) days fromthe date of this
Decision by filing a Notice of Appeal wth the Benefits Review
Board at P. O Box 37601, Washington, D.C. 20018-7601. A copy of
this notice nust also be served on Donald S. Shire, Associate
Solicitor, RoomN- 2605, 200 Constitution Avenue, N. W, Washi ngton,
D.C. 20210.
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